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IN THE SUPREME COURT
of the

STATE OF UTAH
STATE OF UTAH,
Plaintiff-Respondent,

-vs-

Case No.

12408

JAMES CUMMINGS,
Defendant-Appellant.

BRIEF OF APPELLANT

STATEMENT OF THE NATURE OF THE CASE
Appellant, James Cummings, appeals from a conviction of robbery rendered in the Third Judicial
District Court, Salt Lake County, State of Utah.
·DISPOSITION IN LOWER COURT
Appellant was charged by information with the
crime of robbery, tried by a jury and found guilty.

RELIEF SOUGHT ON APPEAL
Appellant seeks reversal of the judgment of conviction, or alternatively, to have the case remanded for
a new trial.

The State's chief witness, l\lr. Richard l\I. Lambert,
testified that at approximately 2 :00 a.m. on July 29,
1970, he was working at ']'rill's American Service at 680
East Fourth South in Salt Lake City. (R. 4) l\fr. Lambert testified that at that time he was robbed at gun
point by a stocky man of about 5'6" to 5'8" dressed in
gold-tan flared pants, green shirt, and black shoes.
(R. 5) Mr. Lambert further testified that the robber
took about $70.00, (R. 6) then took him around to the
wom0n's restroom and tied him up with his own belt.
(R. 7) The witness testified that while he was being tied
up in the restroom, the robbers right shirt sleeve went
up his arm far enough so that he could see a scar, "kind
of mangled skin." (R. 8) The robber left, the witness
untied himself and then called the police.
Approximately two months later, Mr. Lambert was
called to attend a line-up. At the line-up the defendant
was present with seven others. (R. 9) All men in the lineup were asked to roll up their sleeves. The witness
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identified the defendant "from his voice and from his
looks." (R. 9) Mr. Lambert testified that the defendant
was the only man in the line-up with scars on his arm.
(R 12) The defendant took the stand in his own behalf
testifying that he could not remember the particular
night in question, but that he was definitely with his wife
and probably home in bed with her. He testified that on
no night in July after July 10, the day he was married,
was he out by himself after midnight. (R. 28) The
defendant's wife took the stand and tes1ified that the
defendant was asleep with her at the time the robbery
occurred. (R. 23) Mrs. Cummings testified that she was
a light sleeper (R. 24) and felt that she would have
known if her husband had gotten out of bed and left
after they had retired. (R. 22)

In regard to the line-up, the State witness, Officer
0. J. Peck, testified that it was composed of people as
close in description to the defendant as could be found.
(R. 16) The defendant testified that the others in the
line-up did not compare well with himself. He testified
that they were all lighter and that none had a scar on
his right arm. (R. 31)
On November 16, 1970, there was a hearing on a
motion to suppress the identification evidence. (Testi~
mony from this hearing will herein be designated M
page.) The identification was admitted. The jury
returned a v<>rdict of guilty.
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ARGUMENT
POINT I.
THE DEFENDANT WAS THE ONLY ONE IN
THE LINE-UP, AT WHICH HE WAS IDENTIFIED,
WHO PHYSICALLY RESEMBLED THE DESCRIPTION OF THE ROBBER WHICH THE POLICE HAD
BEEN GIVEN BY THE WITNESS. THIS COUPLED
WITH OTHER CIRCUMSTANCES SURROUNDING
THE IDENTIFICATION MADE THE PROCEDURE
IN ITS TOTALITY SO UNNECESSARILY SUGGESTIVE AND CONDUCIVE TO IRREPARABLE
MISTAKEN IDENTIFICATION AS TO DENY DUE
PROCESS OF LAW.

Officer 0. J. Peck who helped conduct the investigation and the line-up testified that the witness stated to
him that th0 robber "was small, but looked like he lifted
weights or that he was husky for his size." (M. 6) The
State's chief witness, Mr. Lambert, testified as to the
man who robbed him, "he was quite stocky, muscular."
(M. 9) "He was stocky." (R. 5) When asked if the
robbn was extr0mely muscular, Mr. Lambert replied,
"Yes, he had broad shoulders and his forearms wer<~
quite sturdy, his neck was thick." (R. 37) From hiR
notes taken at the line-up, defense counsel, l\fr. Jay
Edmunds testified "l\Ir. Cummings was extremely muscular, 0specially in the clothing in which lw appeared
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at the line-up. None of the other persons in the line
were of muscular build." (M. 12) Mr. Edmunds said at
the trial, "He is extremely muscular, no one else in the
line-up was anywhere near as muscular as Mr. Cummings was." (R. 35) Mr. Cummings testified, "I was
the heaviest man there by 15 pounds." (R. 31) "They
were all thinner than me and none of them was as
muscular as me ... They were skinny." (R. 32)
Mr. Lambert told the police that his robber had a
scar on his arm. (M. 9, R. 11) l\f r. Cummings was the
only man in the line-up with a scarred arm. Mr. Larnhert, R. 12; Mr. Cummings, R. 31; l\Ir. Edmunds: R. 36.
The police officer who conducted the line-up stated that
he made no attempt to get people for the line-up who
had scarred arms, CM. 5, R. 14), that he made no effort
to hide the scars of the defendant at the line-up, (M 5),
rather the men at the line-up were made to hold their
arms out in displa~v and roll th<'rn. CM. 5, R. 11, 14, 31)
In United States v. Wa,de, 388 U.S. 218 at 233, 87
8. Ct. 1926 (19G7) reversed for lack of counsel at line-up,

the Supreme Court talks of "suggestive procedures"
incln<ling- where "other parti<'ipants in a line-up were
grossly dissimilar in appraranC'e to the suspect." In
Stouall v. Demw, 388 U.S. 293 at 302, 87 S. Ct. 1967
(19()7) the Suprrrne Court found that an identifiC'ation

C'onld lw "so umwcrssarily SU/!gestiv(' ancl C'on<lnC'iYP to
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irreparable mistaken identification that he was denied
due process of law." The California Court applied this
standard in People v. Cariiso, 68 Cal 2d 183, 436 P. 2d
336 at 339 (1968). "Sargeant Allen, and defendant all
testified that the other line-up participants did not physically resemble defendant. They were not his size, not
one had his dark complexion and none had dark wavy
hair." The California Court reversed quoting Stovall,
supra. Utah, in accord with the Wade-StovaU line in
State v. Ervin, 22 Utah 2d 216 at 220, 451 P. 2d 372

(1969) said "we are in accord with the idea that a line up should be neither so devised nor manipulated as to
impel or to he unduly suggestive as to identification."
In the line-up in question, the defendant was the
onl.v participant fitting the description of the robber
given the police hy the witness. The other participants
were so grossly dissimilar to either the defendant or the
witness' description that not withstanding the prf'sencc
or seven others at the line-up, it was in effect a one-man
line-up.

The adrnission of evidence from a one-man

line-up is reversahle error. United State v. Gilmore, 398
F. 2d 679 (7th Cir. 1968); Hill on Habeas Corpus; 80 Cal
Rptr 537, 458 P. 2d 449 (1969); also Stovall, siipra,
condemning the one-man line-up. In State v. J or.don,
____________________________ Utah 2d _______________ -487 P.2d 1281 (1971),
our own court considered the issue of the one-man line-

7
up but affirmed on the basis of other independent
evidence. In a dissenting opinion, Chief Justice Callister
criticized the line-up.
In Wade, supra, the Supreme Court found that "a
claimed violation of due process of law in the conduct of
of a confrontation depends on the totality of the circumstances surrounding it." In this regard the totality of
the circumstances surrounding the Cummings' line-up
will be examined on three points:
1. Events at the line-up other than defendant's
physical appearance.
2. The length of time between the crime and the
line-up identification.
3. The identifying witness' predetemined belief that
the guilty person would be in the line-up.
Mr. Jay Edrnunds testified from his notes taken at
the line-up as to other events which made it unfair.
1. The other participants were happy and jovial
while the defendant stared at the floor for
almost the entire time. (M. 35, R. 11)
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2. Mr. Cummings was extremely nervous.
11, R. 35)

CM.

3. The identifying witness' predetermined belief that
the phrases he was asked to repeat. ( l\1. 11,
R. 35)

4-. Mr. Cummings "was the only one, or perhaps
one of two, in the line-up ·who did not have the
word 'Jail' printed on his t-shirt." (M. 11)
J..n giving an over-all assessment of the line-up, Mr.
Edmunds said that it made l\fr. Cummings apparent.
(l\L 12, R. 35)
Over six weeks elapsed between the time of the
robbPry, July 29 (R. 4) and the line-up September 16.
Obviously memory lapses with time, a fact recognized
by the Oregon Court in stating "the witnesses are more
likely to he able to make a reliable identification shortly
after the crime than later." State v. 1.lfodden, 1 Ore. 2cl
242, 461 P. 2d 834, (1969), Perry v. United States, F. 2d.
D. C. Cir. (1971) likewise.
Mr Lambert "·ent to the line-up convinP0d that the
suspect ,,·ould he th0re a natural tendency, ".When an
eye-witnPss to a crime is asked h!• thP poliec> to come to
the station honsP and view a line-up, he usually bPli0ves
that a good suspect has been picked up and 1\'ill be one
of the members of tJw linP-np. Thus, thPre is a tPndency
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on his part to identify the person who most nearly
resembles his recollection of the perpetrator of the crime,
a tendency which is quite difficult to combat." Eye-Witness Identification, Patrick M. Wall, 1965, pg. 47. That
.Mr. Lambert believed the person who robbed him would
be in the line-up is obvious from his testimony. "It had
been awhile since I had seen him, so what I did in my
mind was recall the general features and then went down
the line-up before any of them even spoke to get a
general idea of the rnan I was looking for, if there was
anybody close to that." (Emphasis added. M. 9) This
is exactly what Mr. Lambert did, he identified the man
who most closely resembled his memory of the man who
robbed him, the only short- stocky, muscular individual
in the line-up, the only man with scar on his arm in the
line-up - Mr. Cummings.
When questioned as to his basis for identifying Mr.
Cummings as his robber, Mr. Lambert gave tenuous
answers. When asked how he was able to identify the
defendant, he replied "I looked over the span and tried
to id0ntify what I thought would be close to the person I
remembered." (R. 9) When asked if he were basing
his identification of Mr. Cummings upon his scar, Mr.
Lambert replied, "Not totally, no." This answer rather
than an answer stating how much he was basing his
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identification on the scar indicated that it weighed very
heavily in .Mr. Lambert's identification of the defendant.
The witness answered positively the question as to
whether the scar was the thing he noticed as specifically
different on the defendant. (R. 12)

Mr. Lambert also contends that he recognized the
defendant's voice. (M. 9, R. 40) "In fact, that is what
confirmed my identification of him was his voice." (R.
40) vVhen the prosecution asked Mr. Lambert how he
identified the voice, he replied that he did not know.
Then he asked, "How do you identify a voice1" (R. 40)
The prosecution asked the witness if there was anything
in particular about the defendant's voice which he
recognized. Mr. Lambert testified, "No, there is no particular accent or anything like that." He also stated that
the voice was medium pitched. (R. 40)

Mr. Lambert used a medium pitched voice with no
particular accent or distinguishing charaeterisics to confirm his identification and played down the fact that
l\fr. Cummings was the only one in the line-up with

scarred arms or heavy build.
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CONCLUSION
Mr. Curnming's conviction rests soley upon identification evidence. Since this identification is the product
of a line-up which denied defendant his constitutional
guarantee of due process, the conviction must be
reversed.
Respectfully submitted,

DAVID P. RHODE
Attorney for Appellant

